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UMITED STATES ENVIRODNMENTAL PROTECTIONN AGENCY

REGION IV

IMN THE MATTER OF:
U.S. EPA DOCKET NO.: 88-09-C
MEDLEY FARM SITE
Gaffney, Cherokee County
South Carolina

Proceeding under Sections 104

and 122 of the Comprehensive
Environmental Response, Comnen-
sation and Liability Act of 19820
(42 U.S.C. §§ 9604 and 9622) as
amended by the Superfund Amendmunts
and Reauthorization Act of 1920,
P.L. 99~-499, October 7, 1926,

NATIONAL STARCH AND CHEMICAL
CORPORATION; MPR. RBARRY MEDLEY;
MEDLEY CONCRETE WORKS; NRTHCX
CHEMICALS; MILLTKEN ApND CO.;
MR. CLYDE MEDLEY; MRS. GRACE
MEDLEY; ABCO; TAMMER CHEMTCAL;
POLYMER INDUSTRIES; and

RAST C0ORP,,

Resnondants,

e e e e e e e S e e et e e e e’ e

ADMINISTRATIVE ORDER BY CONSENT

I. JURISDICTION

12

This Administrative Order by Consent (heveafter called "Consent
Order") is entered into by the United States Environmental
Protection Agency (hereafter called "EPA") with the Respondents
who have executed this Consent Order pursuant to the authority
vested in the President of the United States by Section 104,

and Section 122(d)(3) of the Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (hereafter called "CERCLA"),
42 U.S.C. § 9604 and § 9622(d)(3), as amended by the Superfund
Amendments and Reauthorization Act of 1986 (hereafter called
"SARA"). This authority was delegated by the President to the
Administrator of EPA by Executive Order 12580 dated January 26,
1987, 52 Federal Register 2923 (Jan. 29, 1987) and has been
further delenated to the Reginnal Administrator of EPA Reqgion IV.
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The Respondents agree to undectake all actions rveqguired of them
Dy the terms and conditicons of this Consent QOrder for the conduct
and implementation of a remedial investigation and feasibility
study at the Medley Farm Site and any additional wovrk agreced to
pursuant to Section VI.K. below.

Solely for the purposes of this Consent Order, the Respondents
consent to and agree not to contest EPA jurisdiction to issue
this Consent Order. Respondents consent to jurisdiction for
purposes of entry and enforcement of this Consent Order by EPA.
Provided however, the Respondents do not admit, accept, concede,
or acknowledge, and specifically deny the determinations, alle-
gations, findings of fact, and conclusions of law made by EPA in
this Consent Order and specifically reserve the right to contest
any such determinations, allegations, findings, and conclusions
in any proceading regarding the Medley Farm Site (hereafter
called the "Site”) other than actions brought by EPA to enforce
this Consent Orderx. Furthecmore, Respondents specifically deny
any fault o»r liability under CERCLA/SARA or any other statutory
0w common law and any responsibility for sfesponse costs ovr damages
thereunder, and do not, by signing this Consent Order, waivz any
riahts they may have to assect claims under CERCLA/SARA against
any nerson, as defined in Section 101(21) of CERCLA,

42 N.S,C, § 9601(21), or the Superfund,

II. STATEMENT OF PURPOSE

In entering into this Consent Order, the mutual objectives of

EPA and the Respondents arz: (1) to deternmine fully the nature

and extent of the threat to the public health on welface or the
environment caused by the release or threatened release of hazavdous
substances, pollutants and/or contaminants from the Site (Remedial
Investigation), and (2) to evaluate alternatives for the approp-iate
extent of ramedial ackion to preveant o< mitigate the migration or

the release or threatened release of hazacrdous substances, pollutantis
and/or contaminants from the Site (Feasibility Study). The activities
conducted pursuant to this Consent Order are subdject to approval

by EPA and shall be consistent with the National Contingency

Plan, 40 C.F.R. Part 300.68(a) - (3i).

III. EPA FINDINGS OF FACT

The following constitutes an outline of the facts upon which
this Consent Order is based:

A. The Site is located on County Road 72 off State
Route 18 in White Plains Township, Cherokee County, South
Carolina, apvnroximately six miles south of Gaffney, South
Carolina.
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The disposal area is an approximately 7-acre plot of land
within a 65.4 acre parcel owned by Ralph C. Medley.

EPA alleges that the Respondents are owner/operators of the
Site and the generators of waste present at the Site.

The Site was proposed for inclusion on the National Priorities
List in May of 1986 as defined in Section 105 of CERCLA,
42 U.S.C. § 9605,

Present at the Site in May 1983 were a large number of
drums in deteriorating condition and six small lagoons of
waste.

Samples collected by U.S. EPA and the State of South Cavolina
revealed the presence of the following hazavdous substances:
metihylene chloride, vinyl chloride, tetrachloroethylene,
phenol, toluene, trichloroethylene, and 1.2-dichloroethane and
polychlorinated biphenyls (PCRs).

an immadiate removal action was initiated by U.S. EPA Region IV
on June 23, 1983 and was comnleted on July 21, 1983. The
cleanup activities consisted of removing 5,383 55-gallon drums
and 15-gallnn containers, an estimated 70,000 gallons of

water and an unknown volume of sludge and solid waste materials
from the six small on-site lagoons. After the contents of the
lagoons were treated and removed, the lagoons were back-fillad.

Presently, the Site has a graded dict surface with observable
leachate moving from the Site to a southeastern gulley.

The land use in the vicinity of the Site is primarily

agricultural (farms and cattle) and residential (popluation
approximately 1,000).

Iv., CONCLUSIONS OF LAW

The Site is a facility within the meaning of Section 101(9)
of CERCLA, 42 U.S.C. § 9601(9).

The Respondents are persons as defined in Section 101(21)
of CERCLA, 42 U.S.C. § 9601(21).

Chemicals found at the Site are hazardous substances within
the meaning of Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).



D. The hazardous substances described above wers disposed of at
the facility in such a manner that they have been released
into the environment and theiv potential migration pathways
constitute both an actual -=lease and threatened releasec
within the meaning of Section 101(22) of CERCLA, 42 U.S.C.

§ 9601(22).

V. DETERMINATION

Based on the Findings of Fact and Conclusions of Law set out above,
EPA has determined that:

A, The actual and/or threatened release of hazardous substances
from the Site may present an imminent and substantial endan-
germent to the public health and/or welfare and/or the
Snvironmant.

B The actieons cegui<ed by this Consent Ordes ave necessary
to protect the nublic health and/or welfare and/or the
anvironment.

. In accordance with Section 104(a)(1) of CERCLA, 42 U.S.C.

§ 9604(a) (1), as awmended by SARA, EPA has deta:rmined that the
Respondents will properly and promptly conduct the RI/FS and
are qualified to do so.

-

Vv1l. WORK TO BE PERFORMED

All work pecfosrmed pursuant to this Consent Ordev shall he under
the dirzction and supezvision of a qualified professional eagin=er
o oa certified geonlogist with experilise in hazacdous wast=2 site
cleanup. Prior to the initiation of the Site work, the Responiants
shall notify EPA in writing regardling the identity of such enginzer
o gealonist and of any contractors and/or subcontractocs to he
used in carrying out the terms of this Consent Order.

I1f the Respondents determine it is necessary to remove the present
engineer/geclogist/contractor from the Site during the RI/FS
process, then a full account and rationale for making this change
should be submitted in writing to EPA within ten (10) working days
of the dismissal of the present engineer/geoclogist/contractor. .

Based on the foregoing, it is hereby AGREED TO AND ORDERED that the
following work shall be performed:
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Within thirty (33) calendar days of the ettective date ot

this Tonsont Jvder., thh R;S)oniwnt; SNall Nire a counusdiroanc
o pevform the RI/FS. ithin 6V calendar days o the erbLzc
Hespondents shall sudimit to oba

date of tnis Consent OLde

Ty
a plan for a complete Remedial Investigation and teasibiliny

Study ("RI/Fs Work Plan"). This plan shall be developea 1n

LV

accordance with the EPA Remedial Investigation and reasioility

Study guidance documents which have been provided co the

Respondents by EPA ("Guidance For Conducting Remedial Inves-

tigations and Feasibility Studies under CERCLA", dated

October 1987) and with Section 121 of the Superfund amendmencs

and Reauthorization Act of 1986. As described in this
guidance, the RI/FS Work Plan nmust include, at a minimum,

sampling plan and a schedule for d= livevables and tor compi st

the RI/FS. The Project Opevaltions Plan ("POP") shall bde

submitted wirhi; ghirty (39) calendar days atcoer EPA approval
of the RI/FS Viork Plan, Thw PupP must includes (L) a Geuat o

samnpling pla., (2) a nealth and safzty plan, (3) a plan tov
sabtistaction of perm1t,1ng regu1rcmann; (4) a Jdescroiption

of chain-of-custody proceduraes, and (5) a descristion o

1

gquality control and guaality assurance procedures.  Thae I3

wWork Plan and all other ceports and Hlans shall De subject

to raview, moditication, and approval Dy ©Pa. Thie POR oSt

D32 coasistent with and incocpovate all or the regaivremencs
which are seib forgin In the E23, Regloa IV suppoct grianch
Standavd Operating Proucedures ant uaality Assacance Manual

whiich 1s Jdataed Anril L¥s6. The POP musit o= Consistent wioh

anendment to tihis manual.

Within rfority=-five (43) c:1:1ﬁar days after ceceipt oo kLo
RI/¥3 wWork Plan by ZPA, EPa shall aotity the Respondents 1n
writing of Tra's approval or disappcoval ob the RIZVS work
Plan 2 any pacg thzredsf.  In the svent of any Jdisapproval,
oPpa shall specify 1n writing both the deticlenciles and any

Bea recommbndun aodifications regacJding tag RIS Work 2lan.

Within tnivty (39) calendar days of the recelpt of LPA

notification of RI/FsS Work Plan disapproval, the Respondents

shall amend and submit to EPA a revised RI/FsS Work Plan.

I
the cvent of subseguent disapproval of the RI/FS Work Plan,

Ly

C"\i]_

and upon completion of the dispute resolution process contalne:

in Section XII hercein delow, EPA retains the right to conduch
a complete RI/FS pursuant to its authority under CERULA/SARA.

The Respondents shall implement the tasks detailed in the
Remedial Investigation and Feasibility Study Work Plan
("RI/FS Work Plan"), subject to the provisions ot Secction
herein Yelow.  Upon approval by ERPA, tine RI/F35 Work Plan
will He attached to and incocporated in this Consent Urder

(attacnmant 1). This work shall he coaducind in accocdana.:

with ch2 2PA Remadial Investigation and Feasiotlity stuuy

Auidance docum2nats, and wioh the scandacds, spoclilications,

and scihedutle containad in the RIAFS Work PLlan.

[V
/.
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Within zeven (7) calendar days or EPA'S approvatb op the
RI/FS Work Plan. Respondencs shall commence Tasg L
of the RISFS Vork Plan.

The Respondents shall providz monthly written progress
reports to EPA according to the schedule contained in the
RI/FS Work Plan. At a minimum, these proyress reports
shall: (1) describe the actions which have been taken
toward achieving compliance with this Consent Order, (2)
include all results of sampling and tests and all other
data received by the Respondents, and (3) include alt ptans
and procedures completed subsequent to EPA approval of the
RI/Fs Work Plan during the past month, as well as such
actions, data, and plans which are scheduled for the next
month., These reports are to he submnitted to EZPA by the
tenth (19th) day of =ach nonth following the date or =P
approval of the RI/&3 Viork Plan.

Tho nogpondants shzall provide preliminary and kinal reuorts
to EPA according to the scherduls contained in che RI/FS work
Plan.

EPA ghall raview the peaeliminary and rinal Tzports and wicila
forty-£five (45) calendar days atta2r 1ts veceipt of suach
cepocts, FPa oshall notify the Respondencs in woliting o

LPA's approval or disapproval of these reports Or any pard
theraof. In the event ot any disapproval, EPA snall speciiy
in writing bokh the deficiencices and the reasons oo such

JRS IR, PR P
GlrsannrdiHval .

Within thirty (39) caiendar days atbtar receilpt o0 bPa
notification of preliminary or final report disapproval, tae
Pespondencs shall amend and sabiwmit oo BPRPA the vevisoed vreporss
oursuant to £PA rzview 1f 10 addressing the ravisions
addicional field or laboratory work 1s 10t reguilved. 10 oirAa
detzrmines that additional field work within che scope ot

tnits Consent Order, including vesampling or Ladoratory worh

is required to complete the revisions, then EPA and the
Respondents shall agree on an appropriate amount ot time tor
preparation of the report. In the event of disapproval or tiie
revised report, EPA retains the right to amend such report, rto
perform additional studies, to conduct a complete RI/FS or
portions thercot, pursuant to 1ts authority under CERCLA/SAKA,
to seek Cost Recovzry against Respondents and other potentially
responsible parties, and to assess stipulated penalties pursiaans
to Section XIII of this Consent Order.

Docum=nts, including reporits, aspprovals, and otner coc-
respondenca, to bYe submitted pursuant to this Consent Order,
shall be sent by certified mall to the following addrasses

or to such othar addresses as the Respondents or EPA horearted
may designate in wriiting.
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1) Documents (5 copies) to be submitted to EPA should b

sant to:

Mr. Jon K. Bornholm

Site Project Manager

NSMS/SFB/WMD

U.S. Environmental Protection Agency
345 Courtland Street, N.E.

Atlanta, Georgia 30365

If a document is large enough to requivre binding, one
copy should be left unbound, secured with rubber bands
or the like.

[\
—

Documents (5 copies) to be submitted to the Respondents
should be sent to:

In addition to the EPA-approvand tasxks and deliverables to he
complated pursuant to this Consent Order, EPA may detecmine
that additional tasks, beyond the scope of this Consent
Order, including remedial investigative work and/or enginaeving
evaluation, may be necessary as part of the RI/FS. Further,
FPa retains the vight to reaguest Respondents to pecform addi-
tional sampling 1f such is Jdeemed necessacy by FEPA to adeagats-
ly 1investigate the Site. Should ZPA detecrmine that such
additional tasks are necessavy, EPA shall notify Respondents
in writing. Within fifteen (15) calendar days after receipt
of BPa's notice, Respondents shall nobkify EPA in writina as

kA

to whether or not Respondents will agree to conduct the

additional tasks., Unon written agreement of EPA and Resnondenis,

this Consent Order may be modified as necessary to addrass
such further investigation and studv. Should Respondents

not agree to perform these additional tasks and to amend

this Consent Order as may bhe necessary, EPA retains the

right to perform any additional work as authorized by CRRCLA/
SARA, to conduct a comnlete RI/FS or portion thereof, and to
seek cost vrecovery from Respondents and any other potentiallvy
responsibhle parties. Failure of the Respondents to agree

to perform additional work under this Section shall not be a
violation of this Consent Order. Any disagreement between the
Parties concerning additional work under this Section will
not be subject to the Dispute Resolution process (Section XII
of this Consent Order).
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VII. DESIGNATED PROJECT COORDINATORS

On or hefore the effective date of this Consent Order, EPA and

the Respondents shall each designate a Project Coordinator. Each
Project Coordinator shall he responsible for overseeing the
implementation of this Consent Ordex. To the maximum extent
possihle, communications between the Respondents and EPA and all
documents, including reports, approvals, and their correspondence,
concerning the activities pexformed pursuant to the terms and
conditions of this Consent Ordexr, shall be directed through the
Project Coordinators.

During the course of implementation of the work, the Project
Coordinators shall, whenever possible, operate by consensus. Tha
Project Coordinators shall attemnt to resolve disputes informally
thwough good faith discussion of the issues.

FPa and the Respondents each have the right to change their
regpective Project Coozdinatorzr. Such a change shall bhe accomplished
by notifying the other paviy in writing at least five (5) calenda-
days »nrior to the changa.

The EPA-designated On Scene Coordinator ("OSC")/Remedial Project
Managez ("RPM") shall have the authority provided bv the National
Contingency Plan; 47 C.F.R. Part 300 et seq. This includes the
authority to halt, conduct, or direct any tasks zregulred by this
Consent drder and/or any response actions or portions thereof
when conditions present an immediate Tis¥ to nublic health and/ox
welfare and/or the envizonment.

Neither the absence of the EPA Project Coordinator from the Site
nos the lack of availahility of an EPA representative by phone
shall hz causa for the stoppage of work except where the approval
or concurrence of such a coordinator of EPA i1s necessazy for a
particulars item of work to continue oz bhe completed or where the
cessation of work 1s neccesary to abate an immediate risk of

harm to public health, welfare or the environment. Respondents
shall notify EPA project coordinator or other designated EPA
representatives as soon as possible by phone, that work has

hbeen discontinued. Further, within twenty-four (24) hours after
work 1s discontinued, Respondents shall submit to EPA a written
explanation of why work was discontinued. Should a disagreement
arise between EPA and Respondents concerning Respondents' decision
to discontinue work, the dispute shall be resolved in accordance
with the provisions of the "Dispute Resolution" section (Section
XII) of this Consent Orderx.

VITI. QUALITY ASSURANCE

The Respond=nts shall use guality assurance, quality contzol,
and chain-of custody procedures in accordance with the EPA, Reginn
4, BEnvivonmental Services Division Standard Operating Procedures



Manual throughout all sample collection and analysis activities.
This manual has been przovided to the Respondents by EPAa, The
Respondents shall consult with EPA in planning for, and prior to,
all sampling and analysis as detailed in the RI/FS Work Plan. 1In
order to provide gquality assurance and maintain quality contzol
regarding all samples collected pursuant to this Consent Order,
the Respondents shall:

A. Ensure that EPA personnel and/oxr EPA-authorized representatives
are allowed access to the laboratory(s) and personnel utilized
by the Respondents for analyses;

B. Ensure that the laboratory(s) utilized by the Respondents
for analyses perform such analyses according to EPA methods
or methods deemed satisfactory to EPA and submit all protocols
to be used for analvses to EPA at least fnurteen (14) calendar
days pwior to the commencement of analyses;

. Ensuwe that lahoratory({s) utilizsd by the Respondents for
analyses participate in an EPA guality assuvance/quality
contzrol progran equivalent to that which 1s followed by EPA
and which 1is consistent with EPA document JAMS-005/80. As
nart of such a program, and upodn request by EPA, such
laboratonry(s) shall perform such analyses of samples provided
by EPA to demonstrate the guality of each laboratory's
analvtical data. A maximum annual numbexr of four (4) ner
analytical combhination, e.q., four agueous samples by Gas
Chzomatography/Mass Spectrometry, four solil/sediment samples
by Gas Chromatography/Mass Spectrometzy, etc., may he provided
to each labozatory for analysis.

IX. SITE ACCESS

To the extent that areas covered by the RI/F3 Work Plan are
presently owned by parties other than those bound by this Consent
Orde=, the Respondents have obtained or will use theiz reasonabhls
efforts to obtaln Site access agreements from the present owne:zs
within forty-five (45) calendar days of the effective date of
this Consent Order. Such agreements shall provide reasonable
access by EPA and/or its authorized representatives. In the
event that Site access agreements are not obtained within the
time referenced above, the Respondents shall notify EPA regarding
both the lack of, and efforts to obtain, such agreements within
forty-five (45) calendar days of the effective date of this
Consent Order. 1In such event, EPA will assist the Respondents

in obtaining such access. Failure by Respondents to obtain Site
access agreements, after use of their best efforts, does not
constitute a violation of this Consent Order. Wozk at the Site
will be delayed until Site access is obtained. ’
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X. SAMPLING, ACCESS, AND DATA/DOCUMENT AVAILABILITY

The Rzspondents shall make the results of all sampling and/ox-
tests or other data generated by the Respondents oz on the
Respondents' behalf, with respect to the implementation of this
Consent Order, available to EPA and shall submit these results in
monthly progress reports as described in Section VI of this
Consent Order. EPA will make available to the Respondents the
results of sampling and/or tests or other data similarly generated
by EPA.

At the request of EPA, the Respondents shall allow split or
duplicate samples to be taken by EPA and/or its authorized
representatives, of any samples collected by the Respondents
pursuant to the imnlementation of this Consent Order. The
Respondents shall notify EPA not less than seventy-two (72) houls
in ailvanca of any sample collection activity. This notificatinn
may b2 given verhally in the field by the Respondents to EPA's
auvuthorized renresentative.

mPa snall allow split or duplicate samples to be taken by the
Respondents of any samples collected by EPA oz its contractors
Juzing the performance of work associated with this Consent Nrdex
and shall notify the Respondents not less than seventy-two (72)
hours in advance of any sample collection activity.

EPA and/ozr its authorized rsepresentative shall have the authorsity
to enter and freely move about all property at tha Site at all
reasonable timas for the purposes of, inter alia: inspecting re-
cords, opevating logs, and contracts related to the Site; weviawing
the progress of the Respondents in carrying out the terms of this
Consent Ouder; conducting such tests as EPA or the Project Coozdi-
nator deem necessary:; and verifying the data submitrted ko EPAX Dy
the Respondents. The Respondents shall permit such persons to
inspect and copnyv all =zzcords, files, photographs, documents, and
other writings, including all sampling and monito:sing data, in

any way pevtaining to work undezstaken pursuant to this Consent
Order. All parties with access to the Site pursuant to this
naragraph shall comply with all approved health and safety plans.

The Respondents may assert a confidentiality claim, if appropriate,
covering part or all of the information provided under this Consent
Order pursuant to 40 C.F.R. § 2.203(b). Such an assertion shall

be adequately substantiated when the assertion is made. Analytical
data shall not be claimed as confidential by the Respondents. '
Information determined to be confidential by EPA will be afforded
the protection specified in 40 C.F.R. Part 2, Subpart B. If no
such claim accompanies the information when it is submitted or made
available to EPA, it may b2 made available to the public hv EPA
without furtha2: notice to the Respondents.
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XI. RECORD PRESERVATION

Respondents shall presesve, duving the pendencvy of this CTonsent
Order and for a minimum of six (6) yeawrs after its termination,
all records and documents in their possession or in the possession
of thelir divisions, employees, agents, accountants, contractors,
or attorneys which relate in any way to the Site, despite any
document =zetention policy to the contrary. After this six (6)
yvear period, the Respondents shall notify EPA within thirty (30)
calendar days prior to the destruction of any such documents.

Upon regquest by EPA, the Respondents shall make available to EPA
such records or copies of such records.

Additionally, if EPA reguests that some or all documents bhe

preserved for a longer pariod, the Respondents shall comply with
such request.

¥1I. DISPUTE RESOLUTION

The Project Coordinators shall fizrst attempt to zesolve informally
all matke-s concezning the ork Plan activities and the intespre-
tatlon of this Ovder. If the Project Coowdinators canndl -esolvo

a difference of opinion with respect to such matters within twenby-
four (24) hours oz if Respondents object to any EPA notica of
deficiencv ov any othes dacision made puvsuant to this Ordsro,
Respondents shall notify EPA in writing of theily objection within
fourte2en (14) days of receipt of the notice os decision. EPA .
and Respondents then have an adldditional fourteen (14) days f£oonm
tha receipt bv EPA of the notification of ohjection to negotiate
in good faith to reach agreement. If agreement cannot be reached

on any issue within this fourteen (14) day period, EPA shall nrovids
a written statement of its decision to the Respondents. LCPA may
then proceed to complet= the RI/FS or any nart thereof and seek

cost recovery. Payment of stipulated penalties with respect to

any disputed issues shall be stayed pending resolution of the
dispute. In the event Respondents do not prevail in the dispute,
stipulated penalites shall be assessed and paid as pzovided in
Section XIII herein. Further, EPA's decision concerning the need
for additional tasks, sampling and/or resampling, as set forth in
Section VI (K) of this Consent Order, shall not be subject to

this Dispute Resolution process.

XIII. DELAY IN PERFORMANCE/STIPULATED PENALTIES

If any event occurs which causes delay in the achievement of the
reguirements of this Consent Ordezr, the Respondents shall have
the burden of proving that the delay was caused by circumstances
neyond the zeasonable contzol of the Respondents, which could not
hava heen oDvercome hy duz diligence. The Respondents shall
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promptly notify EPA's Project Coordinator orally and shall,
within ten (10) calendar days of oral notification to EPA, nobtify
EPA In writing of the anticipated length and cause of the delay,
the measuves taken and/or to be taken to prevent or minimize the
delay, and the timetable by which the Respondents intend to
implement these measures. If the parties can agree that the
delay or anticipated delay has been or will be caused by circum-
stances beyond the reasonable control of the Respondent, the tims
for performance hereunder shall be extended for a pariod equal to
the delay resulting from such circumstances. Failure of the
Respondents to comply with the notice requirements of this
paragraph shall render this paragraph void and shall nullify the
Respondents' right to reguest a waiver of the reguirements of
this Consent Order.

If the parties do not agree as to whether or not the circumstances
wece beyond the ceasonable control of the Respondents, the dispatea
shall be resolved in accocdance with the provisions of the "Dispute
Resolution" Section (Section XII) of this Consent Order. Increasasd
costs of performance of the temms of this Consent Orders or change:d
aconomic clrcumstances shall not he considered circumstances

beyonl the control of the Respondents.

Excent with re

spect to any extensions agreed to by the parties in
writing, and LPA!
e

A's consent tn an extension shall not be unreasonably
withheld, and except for delays from events which constitute a
force majeuvre, the Respondents shall bs subject to the imposition
of stipulated penaltiss as set forth below for failure to comply
with terms and conditions of this Consent Order and to completes
major tasks designatad in the RI/FS Vork Plan.

Stipulated penalties shall accrue as follows:

terms and conditions of the Consent Order, there will be a
$1,000.90 penalty; for the 15th tinrough the 44tn day of failare to
conply with the terms and conditions or the Consent QOrder, there
will be a $1,500.00 penalty per violation per day; and for the
45th day and beyond, there will be a $3,000.00 penalty per viola-
tion per day.

For the 1st through the 14th day of failure to> comnly with the

All stipulated penalties begin to accrue on the day that a violation
occurs or on the day following Respondents' failure to comply

with any schedule or deadline, or the terms, conditions or reguicaments
contained in this Consent Order and/or Work Plan, and shall

continue to accrue until Respondents' violation ends or until
Respondents comply with the particular schedule, deadline, term,
condition or reguirement.

Should TPA require that Respondents pay a stipulated penalty
du-ing the course of work undertaken pursuant to this Consent
Order, nayment of such nenalty shall he due and owing within
fifteen (15) days from the date of receipt of a written notice
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from EPA notifying Respondents that penalties have besn assesseld,
excent to the extent the procedures of 3Section XIT hevrein, 1€
invoked, delay the required payment date. Payment should be mads
into the Hazardous Substances Supersfund hy certified or cashier's
check to:

U.S. Environmental Protection Agency
Supezfund Accounting

P.O. Box 371003M

Pittsburgh, PA 15251

Attention: Collection Officer for Supe=zfund

A copy of the transmittal letter should he sent simultaneously
with the required payment to the EPA Project Coordinator.

Iinterest shall begin to accrue on the unpaid balance at the end of
the fifteenth day upon which nayment is due. Nothing hevein

shall prevent the simultaneous accrual of separate penalties Lor
separate violations of this Consent Order.

Stipulated penalties set forth in this Section do not preclude
EPA From electing to pursue any nther remedies oY sanctions which
may be avallabls to EPA by reason of the Respondents' failurs to
comply with any of the reguirements of thls Consent Ovdez, Such
cemedies and sanctions may include a suit for statutory penalties
up tn the amount authozsized by law, a faderally-funded zesponse
aztion, and a suit for zZeimbursement of costs incurred by ths=
finitad States.

XIVv. INCORPORATION OF REPORTS

Any zepnwts, nlans, specifications, schedules, and attachmants
sequired by this Consent Order ave, unon approval by EPA, inzor-
norated 1nto this CTonsent Ordezr. Any non-compliance with such
LErh-approvesd renosts, nlans, specifications, schedules, and
attachments shall be considered a failure to achieve the regquire-
ments of this Consent Order and will subject the Respondents to
the provisions included in Section XIII above.

XV. FORCE MAJEURE

Respondent's activities under this Consent Ordexr shall be

performed within the time limits set forth in the RI/FS Work Plan
referenced in VI above, unless performance is delayed by events
which constitute a force majeure. For purposes of this Consent
Order, a force majeure 1s defined as any event arising from

causes beyond the reasonable control of Respondents which could

not have been prevented by the exercise of due diligence. Increass
costs incurred bv Respondents in conducting the RI/FS or changed
economic civcumstances of Respondents shall not be considered as
constitating a force majeure.
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The Respondents shall notify EPA in wzriting no latezr than seven (7)
hbusinzss days from the inception of any event which Respondents
contend constitutes a force majeure as defined above. The written
notice shall desczibe fully the nature of the delay, why the

delay is beyond the control of the Respondents, the actions taken
and/oz that will be taken to mitigate, prevent and/ozr minimize
further delay, the anticipated length of the delay and the timetable
by which the actions to mitigate, prevent and/or minimize the

delay will be taken. The Respondents shall adopt all reasonable
measures to avoid or minimize any such delay.

Delay that results from cizcumstances beyond the control of the
Respondents that cannot be ovezcome by due diligence on the
Respondents' part shall not be deemed to be a violation of this
Consent Order. To the extent a delay is caused by cizcumstances
beyond the control of the Respondents, the schedule affectad by
the delay shall h2 extended for a peviod egual to the delay

resulting fzrom such circumstances.

Failuvre of the Respondents to comply with the notice vequirements
of this Sec-tion shall constitute a waiver of the Respondantsg’
“ight ©o invoke the benefits of this Section with respect to that
evant.,

XVI. RESERVATION OF RIGHTS

Motwithstanding compliance with the terms of this Consent Order,
including the comnlation of an EPA approved Remedial Investigalion
and rFreasinility Study, the Respondants are not weleased foom
lianility, 1€ any, foz any actions bheyond the te:ms of this
Consent Order taken by EPA zespecting the Site. EPA resexves tha
zight tn take any enforcement action pursuant to CERCLA/SARA
and/or any availanle legal aathorsity, including the -ight to seek
injunztive r2li=f, monetary paenalties, and punitive Jdamages for
anv violatinn of law oxr this Consent Order.

The Resnondents and EPA expressly resezve all rights and defenses
that they may have, including EPA's right both to disapnrove of
work performed by the Respondents and to request that the Respondents
perform tasks in addition to those detailed in the RI/FS Woxzk

Plan, as provided in this Consent Order. In the event that the
Respondents decline to pezsform any additional and/ozr modified
tasks, EPA will have the right to undertake any such wozk. In
addition, EPA reserves the right to undertake removal actions
and/or remedial actions at any time. In either event, EPA reserves
the right to seek reimbursement from the Respondents thereafter

for such costs incurred by the United States.

Respondents reserve all rights that they have or may have to
assert claims against persons or entities for matters arising out
of the Site o7 its operation and ownership, including, but not
limited to, claims for hreach of coantzract, indemnity, contsibution,
nulsance and claims under federal, state and local laws.



XVII. REIMBURSEMENT OF COSTS

The Respondents shall fully reimburse EPA for all oversight
costs, not inconsistent with the NCP, which are incurrved by the
U.S. Government with respect to this Consent Order. At the end
of each fiscal year, EPA shall submit to the Respondents a demand
for payment and an accounting of the oversight costs which are
being claimed. The payment shall be due within thirty (30)
calendar days of the Respondents' receipt of such a demand and
accounting and shall be made by certified or cashiers check,
payable to the "Hazardous Substance Superfund".

Checks should specifically reference the identity of the Site and
be addressed to:

. S. Environmental Protectlon Agency
Supertfund Accounting

P, N. Rox 371003M

Pittshurch, PA 15251

Attention: Collection Officer for Superiund

A cony of the transmittal letter should he sent to the Project
Coondinator.

escrves the right to bring an action against any responsible
7 pursuant to Section 107 of CERCLA for recovery of all

7 -
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ponse and oversight costs incurred by the UUnited States related
o this fonsent Qrder and not reimbursed by the Respondents, as
w2ll as anv other past and future costs incurred by the United
States from the Fund in connection with <esponse activitiecs
conducted pursuant to CERCLA/SARA at this site.

-

XVITI. OTHER CLAIMS

Nothing hervein is intended to relecase any claims, causes of

action ov demands in law or equity that EPA or the Respondents

may have against any person, firm, partnership, or corporation,
not a signatory to this Consent Order, for any liability 1t may
have arising out of or relating in any way to the generation,
storage, treatment, handling, transportation, release, or disposal
of any hazardous substances, hazardous wastes, pollutants, or
contaminants found at, taken to, or taken from the Site.

This Consent Order does not constitute any decision on
preauthorization of funds under Section 111(a)(2) of CERCLA.

AIX. OTHER APPLICARLE LAWS

A1l actions vequired to b2 taken pursuant to this Consent Ovder
chall be undertaken in accovdance with the reqguirenents of ail
applicable local, state, and federal laws and regulations
unless an axemption from such reculrements is specifically
provided hereiln.,
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XX. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT

Respondents agre= to indemnify and save and hold the Unitead

States Government, its agencies, departments, agents, and employees,
harmless from any and all claims or causes of action arising fxrom
or on account of acts or omissions of the Respondents, their
officers, employees, receivors, trustees, agents or assigns, in
carrying out the activities pursuant to this Consent Order. EPA

is not a party in anv contract involving the Respondents at the
Site.

XXI. PUBLIC COMMENT

Jpon supmittal to EPA of an approved Feasihility 3Stuldy Final
Repozt, EPA shall make bDoth the Remedial Investigation Final
Repoxt and the Feasibility Study Final Report available to the
public for review and comment for, at a minimum, a twenty-one
(21) day p=riod, pussuant to EPA's Community Relations Policy.
Following thne public zeview and comment period, EPA shall
notify the Respondents which remedial action alternative is
approved for the Site.

MXII. EFFECTIVE DATE AND SUBSEQUENT MODIFICATION

In consideration of the communications between the Respondents
and EPA prios to the issuance of this Consent Drder concerning
its terms, the Respondents agree thabt there i1s no need for a
settlement conference nrior to the effective daite of this
Consent QOrdesr. Therefore, the =2ffective date of this Consent
Ordez shall h2 the date on which it is signed by the Regional
Administrators of EPA, Rzygion 1'7.

This Consent Ozder may be modified by mutual agr-eement of EPA
and the Respondents. Such modifications shall be in writing
and shall have as the effective date, that date on which such
modifications are signed by EPA.

No informal advice, guidance, suggestions, or comments by EPA
regarding reports, plans, specifications, schedules, and any
other writing submitted by the Respondents will be constzued as
relieving the Respondent of their obligation to obtain suﬁh
formal approval as may be required by this Consent Order.

XXIII. PARTIES BOUND

This Tonsent Order shall apply to and be binding upon the
Respondents and EPA, thelr agents, successors, and assigns and
upcn all persons, contractors, and consultants acting undes o=
for either the Respondents o EPA oxr both.



